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Reviewing Body / Meeting Date: 

ITEM SUMMARY 

Committee of the Whole – August 24, 2020 

Subject:  Storm Water Utility Fee 

Action Requested 
(Address – Petitioner): 

Consideration of Staff Report regarding Potential Storm Water 
Utility Fee (Village of Lincolnshire) 

Prepared By: Ben Gilbertson – Assistant Village Manager/Community & 
Economic Development Director 
Julia Gabbard – Senior Accountant 
Marc Facchini – Public Works Management Analyst 
Jack Cascone – Administrative Intern 
Lexi Araoz – GIS Analyst, Municipal GIS Partners, Inc. 

Staff Recommendation: Consideration and direction to staff  

Budgeted Amount: $50,000 (consultant fees) 

Actual Amount: $0 (in-house resources) 

Level of Service Impact: TBD 

Meeting History: Committee of the Whole – May 26, 2020  
(Presentation of the Village-Wide Drainage Study) 
Special Committee of the Whole – June 29, 2020 
(Presentation of the 10-Year Capital Plan) 

Tentative Meeting Schedule: Committee of the Whole – September 14, 2020 
(2nd Staff Report to Village Board) 
Committee of the Whole – September 29, 2020 
(3rd Staff Report to Village Board 
Special Committee of the Whole – October / November 
Budget Workshops 
(Final Recommendation on Fee Structure) 
Committee of the Whole – November 9, 2020 
(First Reading of the Proposed Fiscal Year 2021 Budget and 
Ordinance Establishing a Storm Water Utility Fee) 
Regular Village Board – November 23, 2020 
(Approval of the Fiscal Year 2021 Budget and Ordinance 
Establishing a Storm Water Utility Fee) 

Reports and Documents Attached: 1) Village-Wide Drainage Study – Chapter 7- Funding of 
Capital Projects – Storm Water Management Plan 

2) Memo from Village Attorney Simon regarding Legal 
Considerations for Establishing a Storm Water Utility Fee – 
July 13, 2020 

3) Map of Planimetric Data History 

 
Request Summary 
During the June 29, 2020, Special Committee of the Whole meeting, staff presented an initial report 
regarding the adoption of a storm water utility fee to offset costs related to storm water capital projects. 
The fee was first suggested as a financing option within the Village-Wide Drainage Study, developed by 
Christopher B. Burke Engineering, Ltd. (“CBBEL”) and presented to the Village Board (“Board”) in May 
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2020. Based on existing infrastructure conditions, CBBEL estimated the following funding is needed for the 
respective categories of possible projects: 
 
• $19 million in public storm water capital improvement projects 
• $2.4-4.7 million detention basins improvements (entailing public and private property improvements)  
• $3 million in private property drainage concerns (e.g., backyard flooding) 
 
During the June 29, 2020, Special Committee of the Whole meeting, staff also requested the Board’s 
consideration of approving $50,000 for a consultant to further evaluate implementing a storm water utility 
fee. It was the consensus of the Board to forego the consultant expenses and instead explore the adoption 
of a fee with in-house resources. Staff have since formed a committee consisting of employees across all 
departments to take on the work that a consultant would have performed. The sections below outline the 
committee’s work thus far, as well as considerations for the Village Board to help the committee 
determine its course of action. 
 
Potential Financing Options 
(Note: for a more detailed description of storm water utility fee financing considerations, read Village 
Attorney Simon’s memo which is attached as Document 2.) 
 
Fee Structures 
Fee structures vary across communities that have adopted storm water utility fees including: 
 
• Median lot size (and tiered fees for properties larger than the median value); 
• Flat fee for all property owners; and 
• Impervious surface calculations (staff’s preliminary recommendation; see below). 
 
The latter method typically calculates average impervious surface for single-family residential properties to 
determine an “equivalent residential unit” or “ERU”. All single-family residential properties can be assigned 
1 ERU (even if some properties have more impervious surface), or there may be a tiered structure within 
single-family residential properties (i.e., a higher fee for more impervious surface and lower fee for less 
impervious surface). Based on the ERU value, all other multi-family and non-residential properties would 
pay a minimum of 1 ERU or more, depending on the actual impervious surface on individual properties. 
The amount charged per ERU depends on the total amount needed for storm water infrastructure projects.  
This approach is similar to the Village’s current methodology for calculating water and sewer connection 
fees, in that connection fees use equivalent dwelling units (“EDUs”) based on the average water or sewer 
usage for residential users.  
 
To provide initial context for the Village Board, staff have calculated impervious data for: (1) the entire 
Village; (2) average impervious surface within each zoning district; and (3) average impervious surface for 
single-family residential properties (note: these numbers exclude right-of-way impervious surface).  
 
Total Impervious Surface Area per Zoning District  Sq. Ft.  % 

B1           412,805  1.31% 
B2        5,508,187  17.42% 
(Dedicated)           500,131  1.58% 
E           360,917  1.14% 
M1           502,265  1.59% 
O/Ia        2,560,146  8.09% 
O/Ib        1,109,280  3.51% 
O/Ic        2,754,528  8.71% 
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O/Id        4,029,184  12.74% 
R1        2,647,396  8.37% 
R2           282,299  0.89% 
R2A        1,749,171  5.53% 
R3        6,366,798  20.13% 
R4        1,995,741  6.31% 
R5           848,654  2.68% 
TOTAL       31,627,501  100.00% 

 

Average Impervious Surface per Zoning District  Sq. Ft.  
B1            22,934  
B2           114,754  
(Dedicated)            13,880  
E            30,076  
M1            62,783  
O/Ia           128,007  
O/Ib           184,880  
O/Ic            86,079  
O/Id            73,258  
R1            33,511  
R2              6,006  
R2A              4,805  
R3              4,412  
R4              6,336  
R5            42,433  

*Parcels without impervious surface were excluded from calculating the average value. 
 
Staff’s initial recommendation is to develop the storm water utility fee on impervious surface data, as 
impervious surface has a direct impact on the strain placed on storm water infrastructure. However, staff 
have not yet calculated an ERU estimate, given the limitations with current impervious surface data (see 
the “Impervious Surface Data” section below for further details). Based on the resources needed to update 
impervious surface data, staff may modify their recommendation to an alternative fee structure.  
 
The 10-Year Capital Improvement Program has approximately $21.6 million programmed for storm water 
capital improvements. To fund 100% of these programmed improvements with a flat storm water utility 
fee, each single-family residential account would need to pay approximately $905/year over the next 10 
years (note: this estimate is for illustrative purposes only and does not include all other non-single-family 
residential accounts. This estimates also does not include interest payments associated with bond 
issuance).  
 
Considerations for the Village Board 
1) Fee structure based on lot size, flat fees and tiered structures, property use (e.g., residential versus 

non-residential), or impervious surface 
 
Special Service Areas 
In addition to a storm water utility fee for all property owners in the Village, the creation of a special 
service area (“SSA”) is also be an option to fund storm water capital projects. SSAs provide utility services 
for a specific geographic area, whereby benefitting property owners within the specified geographic area 
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are assessed a special tax for a defined period of time to pay for infrastructure improvements. As 
highlighted in the Village-Wide Drainage Study, certain areas of the Village are more prone to flooding due 
to proximity to the Des Plaines River, establishment within a flood plain, and/or undersized storm sewer 
capacity. SSAs are a more equitable way of storm water system users paying for projects that directly 
benefit them, as well as reducing the ERU amount paid by all property owners in the Village. Per the 
Village-Wide Drainage Study, the following flood study areas may be served best by SSAs (project costs 
and properties benefitted in parentheses): 
 
• Lincolnshire Drive North ($4.3 million; 111 properties benefitted) 
• Lincolnshire Drive South ($7.5 million; 83 properties benefitted) 
• Lincolnshire Creek – Coventry Lane ($2.2 million; 38 properties benefited) 
• Southeast – Windsor Drive ($4.3 million; 101 properties benefitted) 
• Surrey Lane – East of Riverwoods Road ($546,000; 10 properties benefitted) 
 
Given the equity of special taxes tied to directly-benefitted property owners, staff recommends exploring 
the creation of SSAs for one or more of the flood study areas. Per State law, property owners and 
registered voters within the proposed geographic area will have the opportunity to register their support of 
the proposed SSA that would allow an SSA to be created, or prevent it from being formed. 
 
Green Infrastructure Credits / Waivers 
Property owners have the opportunity to mitigate storm water runoff via green infrastructure 
improvements (e.g., rain gardens, rain barrels, bioswales), and may therefore be eligible for credits / 
waivers to the storm water utility fee. Per the Village Attorney’s memo (see Document 2), in order for the 
proposed charge to be considered a “fee” as opposed to a “tax,” the fee must (1) fund the operation 
and/or maintenance of the storm sewer system; (2) be based on cost that is proportionate to a property’s 
impact on the storm sewer system; and (3) be charged based on a property owner’s voluntary use of the 
system. The “voluntary” aspect of the fee requires the Village to have some method for property owners 
to offset the fee based on efforts to reduce the volume of storm water from entering the system on their 
properties – hence the credit or waiver option. 
 
The Village has the ability to set a maximum credit. Property owners must demonstrate the improvements 
made to capture and retain storm water on their property warrant credits set by the Village. Staff have 
not yet determined a framework for this program. Additionally, any new program implemented requires a 
thorough analysis of potential administrative resources and costs to manage the program. 
 
Considerations for the Village Board 
1) Validity and eligibility of a credit/waiver program based on green infrastructure improvements (e.g., 

residential property owners offsetting private property drainage and/or detention basin improvements) 
 
Fee Integration with Financial Software 
As of August 19, 2020, there are currently 2,378 residential utility accounts and 235 commercial utility 
accounts in Lincolnshire. Staff have determined the current utility billing system can seamlessly 
incorporate: 
 
• A flat fee for all accounts (e.g., $20/month) 
• A flat fee for residential and non-residential users (e.g., $10/month for residential users, $12/month 

for non-residential users) 
• A rate based on ERUs unique to each address (e.g., $50/ERU/month) 
• A discounted percentage for potential account credits for green infrastructure improvements 
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Assuming an ERU model is used for utility billing, new accounts will require calculating an ERU value 
before billing is activated. This can be handled during the building permitting process based on impervious 
surface data. Decisions on a particular fee structure would influence the administrative time required to 
create and manage utility billing accounts. For example, a tiered rate structure would take more time to 
manager as opposed to a flat rate for all properties. 
 
Impervious Surface Data 
Approximately 50% of the Village’s planimetric data (e.g., building outlines, elevations, utilities, and water 
features) are more than 10 years old. Document 3 of this packet identifies those areas with outdated 
planimetric data, consisting primarily of areas west of the Des Plaines River and certain residential 
neighborhoods. The age of data may prove challenging to equitably implement a storm water utility fee 
based on impervious surface data for all properties in the Village. That is, properties may have more (or 
less) impervious surface currently than what is captured in outdated planimetric data, and may not pay 
their “fair share” compared to properties with more recent planimetric data.  
 
Updated planimetric data typically requires the use of a consultant to fly areas of the Village in the spring 
(when no or low foliage is present on trees) to more accurately calculate impervious surface area. The 
data is refined over several months and delivered in the summer. Staff will also reach out to Lake County 
GIS staff to determine if the County’s planimetric data is more recent and, if so, available to incorporate 
into the Village’s data layers. Another option may be for Village staff to update planimetric data with in-
house resources via drone footage, though it is undetermined the resources necessary to capture and 
refine this data. Furthermore, future construction or tear downs will require additional impervious surface 
analysis in integration with the utility billing system. Still another option might be to refer to building 
permit plans to update impervious surface data without heavily investing in aerial planimetric data. 
 
Considerations for the Village Board 
1) Updated planimetric data via consultant resources 
2) Updated planimetric data via Lake County GIS 
3) Updated planimetric data via in-house drone resources 
4) Updated impervious surface data via building permit history 
5) Frequency of potential fee updates based on future planimetric data changes. 
 
Community Education Campaign 
Implementing a new fee charged to all property owners requires engagement with and education of the 
community. Staff proposes to launch this campaign once the Village Board reaches consensus on 
preliminary rate methodology and/or structure (e.g., flat versus tiered rate). Engagement and education 
can include – but is not limited to – the following: 
 
• Village-Wide Newsletter Article 
• Direct mailings 
• Dedicated Webpage 
• Regular updates to the Village Board to provide community input opportunities 
• Virtual open houses/presentations 
 
Consideration for the Village Board 
1) Timing and methods for community outreach, and opportunities for the community to provide 

feedback  
 
Staff Recommendation / Next Steps 
Staff requests feedback from the Village Board regarding the considerations identified in this report, as 
well as any other thoughts regarding the potential storm water utility fee. Staff will incorporate directions 
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from the Village Board into the storm water utility fee committee’s work plan over the next several 
months. Staff will continue to provide updates to the Board as the committee progresses towards a more 
firm recommendation regarding rate structure, financing, and impervious surface calculations. 
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A Professional Corporation 
175 E. Hawthorn Parkway, Suite 145 
Vernon Hills, IL 60061 
www.ancelglink.com

Adam B. Simon 
asimon@ancelglink.com 
(P) 847.856.5440
(F) 847.247.7405

CHICAGO ● VERNON HILLS ● NAPERVILLE ● CRYSTAL LAKE ● BLOOMINGTON ● MOLINE

M E M O R A N D U M 

To: Mayor and Village Board 
Village of Lincolnshire 

CC: Bradly Burke, Village Manager 
Brad Woodbury, Director of Public Works 
Walter Dittrich, Village Engineer/Ass’t. Director of Public Works 

From: Adam B. Simon 

Subject: Legal Considerations for Establishing a Storm Water Utility Fee 

Date: July 13, 2020 

Across Illinois, storm water utility fees are gaining popularity as an efficient means of funding 
improvements to storm sewer infrastructure. Beyond the direct financial benefits, these fees 
internalize costs of runoff created by a development, which encourages more sustainable design.  
In response to this trend, the Village Board has been considering the establishment of a Village-
wide storm water utility fee to fund storm water improvement projects identified in the Village-
Wide Drainage Study. This memorandum provides a general overview of the Village’s authority 
to charge a storm water utility fee and the specific requirements for the fee to be considered 
constitutional. 

I. Authority

A. Storm Water Utility and Fees

As a home rule municipality, the Village may exercise any power and perform any function 
pertaining to its government and affairs including, but not limited to, the power to regulate for 
the protection of the public health and safety; to tax; and to incur debt.1  Because of the breadth 
of the Village’s power, there is little doubt it has the authority to collect from property owners a 
charge for the operation of a storm water utility.  However, depending on the structure of the 
storm water utility program, the money collected may be characterized as a fee or a tax, which 
will affect the scope of properties against which the charge can be collected.  Therefore, below I 
will explore some common municipal powers which tend to support the characterization of the 
storm water charge as a fee rather than an exercise of the Village’s home rule taxing authority. 

1 Il. Const. Art. VII, §6. 
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The most common sources of authority cited by municipalities for the operation of a storm water 
utility are Division 1392 and Division 1413 of the Illinois Municipal Code.  Under these laws, the 
power to operate a sewerage system includes the authority to construct, operate and maintain 
storm sewers, both expressly and by inference.  This conclusion is supported by the plain 
language of the law and Illinois Supreme Court precedent.  In the case Connor v. City of 
Elmhurst, the Court interpreted the scope of earlier versions of both Division 139 and Division 
141. The Court held, in part, “that the definition of ‘sewerage system’ in Division 139 includes
necessary incidental storm water sewers.”4  Furthermore, because of the common legislative
history the Court commented that the two divisions should be interpreted similarly.  Between the
Court’s liberal interpretation and the expanded language introduced by later dated amendments,
the authority to operate storm sewers is well established.

In addition to operating a storm sewer system, the Village wants to be able to charge fees for its 
use.  Authority for establishing rates for the use of the storm sewers can also be found in 
Division 1395 and Division 1416 of the Illinois Municipal Code.  Based on the foregoing 
statutory authority, a municipality, may construct, operate and maintain a storm sewer system 
and establish and collect reasonable rates from the users of such system, whether connected 
directly or indirectly. 

B. Borrowing Money to Finance Storm Water Projects

The Village’s storm water utility also may issue one or more series of bonds to finance the cost 
of the improvements.  Hence, it is important to confirm the Village’s power to borrow money for 
this purpose.  As mentioned above, the Village may exercise home rule power to borrow money.  
However, the Village will want to ensure the revenue pledged to pay the bonds is limited to the 
storm water utility fees, rather than ad valorem taxes, so the cost of the bonds is not added to the 
property tax levy. 

The Village should consult with bond counsel to ensure it can receive a legal opinion which 
supports the sale of bonds for this purpose.  Likewise, before finalizing the storm water utility 
fee structure, I recommend the Village consult with a financial advisor or underwriter about the 
bond market’s expectations related to the characteristics of the bonds and the revenue source 
pledged to repay the debt (e.g. matching the revenue stream to the payment schedule; a reserve 
fund; interest rate limitations; etc.). 

2 65 ILCS 5/11-139-1 
3 65 ILCS 5/11-141-1 
4 Conner v. City of Elmhurst, 28 Ill.2d 221, 226, 190 N.E.2d 760, 763 (1963) 
5 65 ILCS 5/11-139-8 
6 65 ILCS 5/11-141-7 
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II. Key Characteristics of Storm Water Utility Fees:

For the reasons more fully explained in this section, the general principles of a storm water 
utility program are as follows: 

 Fees are set to cover the cost of providing a predetermined level of service;

 Fees are determined based on the amount of storm water runoff per property;

 Fees are dedicated to a storm water management program and cannot be used for
unrelated purposes; and

 The program must have an opt-out option (credit or waiver) if storm water runoff is
reduced or eliminated. Note that tax-exempt property is not automatically exempt from a
storm water utility fee.

A. Tax v. Fee

Under Illinois law, municipalities are authorized to charge residents for government services, as 
long as the charge functions as a “fee,” and not a “tax.” Designing the storm water charge as a 
fee rather than a tax is important for the Village to be allowed to collect it from all property in 
the community.  Under Illinois law, a storm water assessment is a “fee” if it meets three criteria: 
(1) the charge must serve a regulatory purpose rather than to raise revenue; (2) the charge must
be proportionate to the necessary cost of the service; and (3) the charge must be voluntary.7 A tax
is assessed to provide general revenue rather than compensation.8  A fee, on the other hand, is
proportional to a benefit or service rendered.9

In Church of Peace, the court found that Rock Island’s storm water utility charge, similar to the 
ones used across Illinois, was a “fee,” not a tax because it: 1) funded the operation and 
maintenance of the storm sewer system; 2) was based on the proportion of impervious area on a 
property; and 3) was charged based on the owner’s voluntary use of the storm water system. 
Church of Peace, 357 Ill. App. 3d at 476.  The court noted that impervious surfaces (i.e. 
driveways, roofs) are known to cause increased runoff of storm water.  Landowners typically use 
storm sewer systems to collect and convey this storm water away from the area. More 
impervious area brings about greater use of the storm system. 

7 Church of Peace v. City of Rock Island, 357 Ill. App. 3d 471, 474 (2005) 
8 Id.  
9 Church of Peace, 357 Ill. App. 3d at 475 (citing Crocker v. Finley, 99 Ill.2d 444 (1984)) 
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B. Fee Structure

A stormwater utility fee is a user-based fee, typically based on the amount of impervious area on 
a parcel. The assumption being the more impervious area on a parcel, the more stormwater 
runoff the parcel is generating and sending into the local storm sewer system. A typical billing 
unit for a stormwater utility fee is referred to as an equivalent residential unit (ERU). An ERU is 
the average amount of impervious area on a residential parcel.  

Most municipalities set a flat rate for single family residential lots. For non-single family 
residential properties (i.e. commercial, industrial, hospitals, etc.) the actual impervious area is 
computed and their charges determined based on the number of ERUs on the property. The 
amount charged per ERU depends on the amount needed by the municipality to implement the 
storm water management plan.  The cost of implementation, as estimated by the municipality, is 
divided by the total number of ERUs to get a cost per ERU.   Finally, the municipality calculates 
the number of ERUs on each lot, applies the rate and includes the final storm water utility fee as 
a line item in the water or sewer utility bill. This is referred to as an “ERU Model” rate structure. 

Under the ERU Model, all detached single family homes may be grouped in one classification 
and treated identically, notwithstanding the specific amount of impervious surface measured on 
each parcel.  Therefore, we must ensure that such a group classification can survive judicial 
scrutiny.  The test which courts apply to test legislative classifications is explained in the case 
McDonald Mobile Homes, Inc. v. Vill. of Swansea, which reviewed a challenge to a sewer rate 
structure adopted under Division 141 of the Illinois Municipal Code.10  The rate structure 
adopted by the Village of Swansea applied the same user charge to all residential units and more 
specifically charged non-residential units, like the ERU Model described above.  In finding in 
favor of the Village’s rate structure, the court held: 

A municipality may establish various distinctions between persons and things in 
order to achieve a particular legislative objective. Such legislative classifications, 
however, cannot be arbitrary but must be reasonably related to the purposes of 
the particular ordinance. A legislative classification is never held to be arbitrary or 
unreasonable where there is any rational basis for the distinction which 
reasonably relates to the purposes to be accomplished by the enactment…Courts 
will not interfere with a legislative classification if the reasonableness of 
the classification is fairly debatable.11

10 56 Ill. App. 3d 759, 371 N.E.2d 1155 (1977) 
11 Swansea, supra, at 764, 1158–59 (1977). 
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I believe the ERU Model meets these tests.  A rational basis exists for grouping all detached 
single family homes separately from other users.  First, it is based on a reasonable assumption 
that similar categories of uses generally have similar impacts on the storm sewer system.  It also 
results in an equalization of the distribution of costs of providing storm water management 
services among similar property uses, which has been found to be a proper legislative 
objective.12

C. Credits or Waivers 

In the storm water context, municipalities use impervious area to estimate impacts (or costs) that 
are “specifically and uniquely attributable” to an individual property.  The Village’s overall cost 
of storm water management is broken down into cost per unit of impervious area being served by 
the system. Again, greater impervious area causes greater runoff volume and greater impact on 
the storm water management infrastructure. 

The Village is only impacted by the net discharge of storm water from a property.  If a property 
offsets all of the cost of its discharge by removing an equivalent amount of storm water before it 
reaches the storm water system, there is no resulting cost “specifically and uniquely attributable” 
to that property.  If a property owner can meet the burden to prove the impact estimated by the 
storm water utility is incorrect, a credit or waiver should be granted.  It is the ability for owners 
to apply for and obtain this type of relief which satisfies the voluntariness requirement described 
in the Church of Peace case. 

Instead of granting full waivers for on-site retention, many utilities provide for a maximum 
credit, or minimum charges, if storm water is managed on site.  Ostensibly, these municipalities 
do not issue a full credit because the municipality must still maintain costly storm water 
infrastructure for each waiver property, in case discharge resumes. The municipalities maintain 
storm drains to service each property, whether or not the property uses rain gardens or permeable 
concrete to recapture all runoff.  To the extent the storm water utility system establishes 
“minimum charges,” there should be a direct evidentiary foundation to support the fixed costs 
that such charges are meant to offset. 

III.  Conclusion 

The Village has statutory and home rule authority to establish a storm water utility fee.  
Likewise, the Village has the power to borrow money for the purpose of financing the 
construction of storm water management facilities.  Before adopting a plan that relies on the sale 
of bonds, I strongly recommend that the Village consult with bond counsel to confirm the 

12 Id. 
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financing plan is compliant with tax exempt bond regulations.  The Village should also engage a 
financial advisor or underwriter to ensure the bonds and financing schedule are compatible with 
market requirements for municipal debt. 

In the course of establishing a fee schedule for the storm water utility, the Village must ensure 
the charges will be characterized as a fee rather than a tax, or else the Village will be unable to 
collect the charge against all properties that contribute to the storm water sewer system.  Overall, 
the Village must ensure the fees are roughly proportional to the cost of providing storm water 
management services to each parcel.  In addition, while the Village may create classes of 
residential customers to whom a common number of ERUs are assigned, such classes must have 
a rational basis that is reasonably related to the purpose of the utility. 

Please feel free to contact me with any follow up questions. 
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