
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

ANTHONY MARANO COMPANY, )  
 )  
 Plaintiff, )  
 ) Case No.  16-cv-02051 
  vs.  )  
 ) Judge: Samuel Der-Yeghiayan 
JOE CAPUTO & SONS, INC. a/t/a JOE 
CAPUTO #1 a/t/a JOE CAPUTO #1 – DES 
PLAINES, et al. 

)  
) Magistrate Judge: Jeffrey T. Gilbert 
)  

 )  
 Defendants. )  

 
TEMPORARY RESTRAINING ORDER 

 
This matter is before the Court upon Plaintiff’s Agreed Application for Temporary 

Restraining Order pursuant to Rule 65 of the Federal Rules of Civil Procedure.  After careful 

consideration of the record, the Court makes the following findings of fact and conclusions of 

law. 

FINDINGS OF FACT 

A. Anthony Marano Company (“Marano”) is a dealer in perishable agricultural 

commodities, i.e., produce, and is licensed under the provisions of the Perishable Agricultural 

Commodities Act (PACA), 7 U.S.C. § 499a et. seq. 

B. Defendants, Joe Caputo & Sons, Inc. a/t/a Joe Caputo #1 a/t/a Joe Caputo #1 – Des 

Plaines (“Des Plaines”), Joe Caputo & Sons Produce – Palatine, Inc. a/t/a Joe Caputo #2 a/t/a Joe 

Caputo #2 – Palatine (“Palatine”), Joe Caputo & Sons – Algonquin, Inc. a/t/a Joe Caputo #3 a/t/a 

Joe Caputo #3 – Algonquin (“Algonquin”), Joe Caputo & Sons NB Inc. a/t/a Joe Caputo #4 a/t/a Joe 

Caputo #4 – Northbrook (“Northbrook”), Joe Caputo & Sons AH Inc. a/t/a Joe Caputo #5 a/t/a Joe 

Caputo #5 – Arlington Heights (“Arlington Heights”), and Joe Caputo & Sons EGV Inc. a/t/a Joe 
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Caputo #6 a/t/a Joe Caputo #6 – Elk Grove Village (“Elk Grove”), purchased wholesale quantities 

of produce and is a dealer as that term is defined by the PACA, and is licensed or subject to 

license under the provisions of the PACA as a dealer. 

C. Between June 5, 2015 and February 8, 2016, Marano sold and delivered to Des 

Plaines, Palatine, Algonquin, Northbrook, Arlington Heights, and Elk Grove, in interstate 

commerce, in aggregate, $3,607,133.65 worth of wholesale quantities of produce. This amount 

remains unpaid. Des Plaines, Palatine, Algonquin, Northbrook, Arlington Heights, and Elk 

Grove have never disputed the amount owed to Marano. 

D. Marano sent ordinary and usual billing and invoice statements to Des Plaines, 

Palatine, Algonquin, Northbrook, Arlington Heights, and Elk Grove that contained the language 

required by 7 U.S.C. §499e(c)(4). 

E. Marano has not been paid any monies by Des Plaines, Palatine, Algonquin, 

Northbrook, Arlington Heights, and Elk Grove for the $3,607,133.65 worth of commodities it 

sold to Des Plaines, Palatine, Algonquin, Northbrook, Arlington Heights, and Elk Grove as 

required by the PACA. 

F. Defendants are failing to comply with their statutory duties under 7 U.S.C. § 

499e(c) to hold $3,607,133.65 in trust for the benefit of Marano and to pay said sum to Marano. 

G. Defendants have advised Marano that they have other unpaid produce suppliers in 

addition to Marano. 

H.       Defendants do not have any objection to the entry of an injunction against them  

upon the terms reflected in this Order and any additional terms this Court deems necessary to 

give effect to this joint request for issuance of this Order. 
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I. Defendants recognize that Plaintiff and other similarly situated unpaid suppliers 

of produce, may be entitled to a beneficial interest in the single pool of Defendants’ PACA trust  

assets as defined by applicable law and regulation as perishable agricultural commodities, 

inventory of food or products derived from such perishable agricultural commodities, and 

receivables or proceeds from the sale of such commodities and food or products derived 

therefrom (“PACA Trust Assets”).   

CONCLUSIONS OF LAW 

1. A debt in the amount of $3,607,133.65 is owed to Marano for produce sold and 

delivered. 

2. Marano is a beneficiary of the trust required to be maintained by Defendants 

under 7 U.S.C. § 499e(c) and the enabling regulations at 7 CFR 46.46 in the unpaid, qualified 

amount of $3,607,133.65. 

3. The likelihood of irreparable harm to Plaintiff and similarly situated creditors is 

great because absent injunctive relief, Defendants will continue to violate their statutory duties, 

resulting in dissipation of trust assets that will be difficult or impossible to recover. 

4. There is little harm to Defendants in granting an injunction, which only requires 

Defendants to do that which they are required to do under the statute i.e., maintain the trust 

required by statute. 

5. The public interest is furthered by the granting of a temporary restraining order.  

The statute itself states that the trust law was established to benefit the public interest which had 

suffered due to nonpayment for produce. 
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6. The Court has determined that the bond requirements of FRCP 65(c) are not 

applicable to this case because Defendants already have the aggregate amount of $3,607,133.65 

worth of trust assets from Plaintiff as security for the issuance of this Order.  

Based on the foregoing, the Court finds that Plaintiff and any similarly situated creditors 

will suffer immediate irreparable injury in the form of a loss of trust assets unless this Order is 

granted. 

Therefore, it is by the United States District Court for the Northern District of Illinois, 

ORDERED, ADJUDGED AND DECREED that Defendants, their customers, agents 

officers, subsidiaries, assigns, banking institutions and related entities, shall not alienate, 

dissipate, pay over or assign any assets of the Defendant corporations or their subsidiaries or 

related companies until further order of this Court and after such time as the Defendants pay 

Plaintiff’s counsel, for the benefit of Plaintiff and all similarly situated PACA trust creditors, no 

less than the current sum of $3,607,133.65 by certified or cashier’s check; and it is further, 

ORDERED that in the event Defendants fail to pay Plaintiff’s counsel the sum of 

$3,607,133.65 by certified or cashier’s check within seven (7) business days of service of this 

Order, then the Defendants shall tender to Plaintiff’s counsel an accounting which identifies the 

assets and liabilities and each account receivable of Des Plaines, Palatine, Algonquin, 

Northbrook, Arlington Heights, and Elk Grove, signed under penalty of perjury; and that 

Defendants shall also supply to Plaintiff’s counsel, within seven (7) days of the date of the Order, 

any and all documents in connection with its respective assets and liabilities and related and 

subsidiary companies, including, but not limited to, the most recent bank statements for the last 

three (3) months, balance sheets, profit/loss statements, accounts receivable reports, accounts 

payable reports, accounts paid records, and income tax returns; and it is further, 
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ORDERED that Defendants, their agents, employees, successors, banking institutions, 

attorneys and all persons in active concert and participation with Defendants shall immediately 

turn over to Plaintiff’s counsel, for the benefit of Plaintiff and all similarly situated trust 

creditors, all funds or other assets impressed with the PACA trust; and it is further, 

ORDERED that Robert B. Marcus, Esq.  (“Plaintiff’s counsel”), is hereby authorized to 

administer all recovered assets subject to the PACA trust for the benefit of all valid PACA trust 

beneficiaries, as determined by the Court, subject to strict and proper accounting.  Unless 

otherwise ordered by the Court, Plaintiff’s counsel shall have the power, but not the duty, to make 

all business and legal decisions to manage and exercise control over any recovered assets subject to 

the trust under the Perishable Agricultural Commodities Act (“PACA”), 7 U.S.C. § 499e(c).  

Plaintiffs’ counsel is authorized to manage the continued operation and/or liquidation of Des 

Plaines, Palatine, Algonquin, Northbrook, Arlington Heights, and Elk Grove assets for the benefit 

of all valid PACA trust beneficiaries of Defendants, as determined by the Court, until all trust 

beneficiaries have been paid in full, a sale of a particular store occurs, a complete liquidation of all 

of the stores’ assets occurs, or further order of the Court with any proposed particular store sale or 

complete liquidation subject to the approval of the Court, upon notice to all; and it is further, 

 ORDERED as part of its management, Plaintiff’s counsel is specifically authorized to 

delegate the day-to-day operations of the Des Plaines, Palatine, Algonquin, Northbrook, Arlington 

Heights, and Elk Grove stores until payment in full is received, a sale of a particular store occurs, or 

a complete liquidation of all the stores’ assets occurs. Plaintiff’s counsel shall consult with all 

attorneys for PACA trust claimants who have asserted a claim in this matter, regarding the 

continued operation of the stores and the desirability of continuing such business as a going 

concern until payment in full is received, the stores are sold or their assets liquidated. Unless 
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otherwise ordered by the Court, Plaintiff’s counsel shall have the power, but not the duty, after 

consultation with all PACA trust claimants as deemed appropriate under the circumstances, to make 

all business and legal decisions to manage and exercise control over the stores’ assets for the benefit 

of all valid PACA trust beneficiaries of Defendants, as determined by the Court, until payment in 

full is received, a sale of a particular store occurs, a complete liquidation of the stores’ assets occurs, 

or further order of Court with any proposed sale or liquidation subject to the approval of the Court, 

upon notice to all; and it is further, 

 ORDERED that, notwithstanding the foregoing, Plaintiff’s counsel shall have the 

authority to keep the Arlington Heights and Northbrook stores closed, and liquidate the 

remaining assets if any. Plaintiff’s counsel shall also have the authority to close the Elk Grove 

Village store at his discretion and completely liquidate the store’s assets, in whole or in part, 

and/or transfer assets to any other store; and it is further, 

 ORDERED Plaintiff’s counsel shall have the authority to open an account at a federally 

insured banking institution for the continued operation of the stores, and manage and expend 

such funds therein as deemed necessary to maintain the stores as an ongoing concern while 

efforts to sell the stores are ongoing. The signatory to this operating account shall be Robert B. 

Marcus, Esq.. All expenditures from the operating account shall be subject to strict and proper 

accounting to the PACA trust claimants. No expenditure for Plaintiff’s counsel shall be permitted 

from the operating account without further order of the Court. Plaintiff’s counsel shall 

electronically file monthly operating reports. The operating reports shall include copies of any 

relevant bank statements and Plaintiff’s counsel shall provide a monthly reconciliation report for 

100% of the PACA trust funds; and it is further, 
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 ORDERED, Plaintiff’s counsel shall have no responsibility or obligation to any person 

or entity with respect to the PACA trust funds, or the tasks to be performed hereunder, other than 

to comply in good faith with the terms of this Order and act in accordance with the law. 

Plaintiff’s counsel may rely on and shall be protected in acting and/or refraining from acting on 

any statement, certificate, notice, request, consent, order or other documents (including 

Defendants’ books and records) reasonably believed by them to be genuine and to have been 

signed or presented by the proper party or parties or their counsel. Plaintiff’s counsel shall have 

no duty or liability to verify any such statement, certificate, notice, request, consent, order or 

document. Except as specifically provided in this Order, Plaintiff’s counsel shall be under no 

obligation to institute any action, suit, or proceeding in connection with the administration of the 

instant PACA Order. Plaintiff’s counsel may, in its sole discretion, delegate any tasks or duties 

hereunder to any PACA counsel of record; and it is further,   

ORDERED that bond shall be waived in view of the fact that Defendants now hold 

$3,607,133.65 of Plaintiff’s assets; and it is further, 

ORDERED that this Court shall exercise exclusive jurisdiction over this action; and it is 

further, 

ORDERED that this Agreed Temporary Restraining Order shall remain in effect until 

the 25th day of February, 2016, at 5:00 p.m.  A Preliminary Injunction Hearing is hereby set for 

25th day of February, 2016, at 1:30 p.m. 

SO ORDERED 
This the 11th day of February, 2016 at 9:00 a.m 

 
 

            
      Samuel Der-Yeghiayan 
      United States District Judge  
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