
DRAFT/SUBJECT TO F.R.E. 408 

SETTLEMENT AGREEMENT 

This Settlement Agreement ("Agreement") is entered into on [date] by and between 

Defendant the Board of Education for Illinois School District U-46 ("U-46") and plaintiffs, 

including the individually named plaintiffs Jocelyn Burciaga, Kashmir Ivy, Deanna McFadden, 

Dinah McFadden, Kristianne Sifuentes, Karen Tapia, Kiara Tapia, Rodolfo Tapia, and their 

parent representatives ("Plaintiffs") (collectively "the Parties") in McFadden v. Board of 

Education for Illinois School District U-46, No. 1:05-cv-00760, which is currently pending 

before the Honorable Robert Gettleman in the United States District Court for the Northern 

District of Illinois ("the Litigation"). The Parties enter into this Agreement by and through their 

undersigned attorneys. 

Subject to Court approval as required by Federal Rule of Civil Procedure 23(e), the 

Parties agree that, in consideration of the promises and covenants set forth herein, the Litigation 

shall be fully and finally settled in accordance with the terms of this Agreement. 

Recitals 

1. The Litigation commenced with the filing of Plaintiffs' complaint on February 10, 

2005. 

2. Plaintiffs alleged that the U-46's 2004 student assignment plan and "educational" 

programs discriminated against hispanic and African-American students in violation of the 

Federal and Illinois Equal Protection Clauses, U.S. Const. Amend. XIV, § l; 111. Const. 1970, art. 

1, § 2, and the Illinois Civil Rights Act of 2003, 740 ILCS 23/5(a)(2), and that U-46's English 

Language Learner ("ELL") program violated the Equal Educational Opportunities Act of 1 974, 

20 U.S.C.§ 1703(f) ("EEOA") 
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3. On August 8, 2008, the Court certified the Litigation as a class action pursuant to Fed. 

R. Civ, P. 23(b)(2) and certified two Plaintiff Classes defined as: 

a. All current Hispanic and African-American [District] students who have been 
subjected to or continue to be subjected to the District's racial discrimination 
in student assignment and provision of programs and services resulting in 
instability of student assignments, assignment to non-neighborhood schools, 
assignment to overcrowded schools, transportation burdens, closure of Illinois 
Park School, program deficiencies in Limited English Proficiency ("LEP") 
services, or education deficiencies arising from the above conditions. 

b. All current Hispanic IJ-46 students who are receiving LEP services, or who 
have received LEP services by the District in the past four years, or who 
should have but did not receive LEP services, and who have been subjected to 
or continue to be subjected to deficiencies in the District's LEP services in the 
area of identification, exiting/transitioning, parent information, special 
education, or assignment to non-neighborhood schools. 

4. On July 9, 2013, following 27 days of trial before the bench on the issue of liability, 

the Court ruled that (a) the 2004 student assignment plan did not unlawfully discriminate against 

Hispanic or African-American students; (b) the ELL program did not violate the EEOA; and (c) 

the elementary gifted program was, at least in part, unlawfully discriminatory. McFadden v, Bd 

of Educ. for Ill. Sch. Dist. U-46, — F. Supp. 2d. 2013 WL 3506010 (N.D. Ill. July 9, 2013). 

5. After the Court's liability ruling, the Parties engaged for several months in extensive 

good-faith, arms-length negotiations and now desire to settle the Litigation based on the Terms 

of Agreement set forth below. The Parties believe that the Terms of Agreement effect a fair, 

reasonable, and adequate settlement of all claims in the Litigation. 

6. This Agreement should not to be construed as an admission of any wrongdoing by U-

46 or as a concession by U-46 with regard to the Court's liability ruling or with regard to the 

issues of class certification or standing as to any of Plaintiffs' claims. U-46 enters into this 

Agreement solely to terminate all controversies regarding the subject matter of the Litigation and 

to avoid the burden, expense, and uncertainty of further litigation. 

2 

1064305.3 



Terms of Agreement 

NOW, THEREFORE, in consideration of the foregoing Recitals and the mutual 

covenants and promises set forth herein, the Parties agree to a full and complete settlement of the 

Litigation on the following terms. 

1. In the 2014-15 school year, U-46 will begin implementing a revised and expanded 

elementary gifted and talented program ("Program"), a description of which is attached hereto as 

Exhibit A. The Program remedies the legal violation found by the Court by combining the 

current grades 4-6 core gifted programs—SWAS (School Within a School) and SET/SWAS 

(Spanish English Transition School Within a School)---with appropriate language supports for 

ELL and former ELL students, and by utilizing the most up-to-date assessment measurements 

recommended by gifted education experts for validly and reliably identifying giftedness in. 

diverse student populations. In addition, the Program establishes for all students, among other 

things, a talent development program for all students in grades 1-3; a gifted dual language 

program in grades 4-6; and cluster groupings for students in grades 4-6 who are identified as 

gifted in either language arts or math. 

2. The Superintendent of U-46 has the authority to make non-substantive changes to the 

Program and timelines of the Program. Such changes will not constitute a material breach of this 

Agreement. 

3. U-46 will pay the Plaintiffs' counsel a total of $2,500,000 in full settlement of all 

Plaintiffs' attorneys' fees, expert fees, interest, expenses and costs incurred by Plaintiffs or 

Plaintiffs' counsel or due to Plaintiffs or Plaintiffs' counsel in the Litigation. Payment shall be 

made by check to the undersigned counsel as directed by undersigned counsel. The first 

installment of $1.25 million will be paid within 35 days after the District Court's entry of a final 
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approval order and judgment dismissing the Litigation with prejudice. The second installment of 

$1.25 million will be paid no later than on or before July 15, 2014. Plaintiffs and their attorneys 

release, waive, and relinquish any claims or rights to attorneys' fees, expert fees, interest, 

expenses and costs from U-46 allegedly incurred or due in the Litigation, pursuant to or under 

any statute, rule or common law provision, except as provided by this Agreement. 

4. U-46 will submit annual reports regarding implementation of the Program identified 

in Exhibit A, to the Court on August 1, 2014, and August 1 2015, 

5. The Parties agree to cooperate in seeking Court approval for this Agreement in 

accordance with Fed. R. Civ. P. 23(e) and the Court's instructions, including by jointly: 

a. moving the Court for preliminary approval of the Agreement promptly upon 

execution of this Agreement; 

b. requesting that the Court, pursuant to Rule 23(e)(1), order that notice of the 

Agreement be directed to members of the Plaintiff Classes according to the notice 

attached as Exhibit B; 

c. participating in the Rule 23(e)(2) fairness hearing as required by the Court; and 

d. upon the Court's approval of the Agreement, filing a motion for an appropriate 

final order and judgment dismissing the Litigation in its entirety with prejudice, 

with the Court retaining jurisdiction to enforce the Agreement until August 1, 

2015. 

6. Subject to the Court's preliminary approval, the Notice attached hereto as Exhibit B 

shall be published in the Daily Herald, an English language newspaper of general circulation in 

the School District, on March 3, 2014 and in Reflejos, a Spanish language newspaper of general 

circulation in the School District, on March 2, 2014. The Settlement Agreement, Program, and 

S 
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Notice shall be posted on the School District's website from March 7 to 31, 2014, and a hard 

copy of said documents shall be posted at the School District's administrative offices. 

7. U-46 agrees to bear all costs associated with providing Notice of the Agreement to 

the Plaintiff Classes pursuant to the terms of the Notice attached as Exhibit B or as otherwise 

ordered by the Court and in accordance with Fed. R. Civ, P. 23(e)(l ). 

8. Upon approval of this Agreement by the Court and entry of a final order and 

judgment dismissing the Litigation in its entirety with prejudice, the Judgment will be binding 

upon U-46, the Plaintiffs, and all members of the Plaintiff Classes and will forever extinguish all 

claims that are or could have been asserted in the Litigation. 

9. If the Court does not approve this Agreement in its entirety, the Agreement and all of 

its individual terms are null and void. 

WHEREFORE, the Parties, through undersigned counsel, agree to the above terms. 

PLAINTIFFS 

By 

Date 

BOARD OF EDUCATION FOR ILLINOIS 
SCHOOL DISTRICT U-46 

By 
President, Board of Education 

Date 

FUTTERMAN HOWARD & ASHLEY 	FRANCZEK RADELET P.C. 

Date 

By 

Date 
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STEWART M. WELTMAN, LLC 	HOGAN LOVELLS US LLP 

By 

Date Date 

MALDEF 

By 

Date 

CHICAGO LAWYERS COMMITTEE 
FOR CIVIL RIGHTS UNDER THE LAW 
By 

Date 

ALLISON & SCHNECK, LLC 

By 

Date 

SOULE, BRADTKE & LAMBERT 

Date 

0 
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EXHIBIT A 



School District U-46 
Elementary Gifted and Talented Program 

I. Overview 

As described below, School District U-46 (the "District") has developed a new plan for 

providing services for elementary gifted students (the "Plan"). The Plan provides a description 

of services for elementary students that is reflective of best practices in gifted education. The 

Plan includes a definition of a gifted student, a talent development component for students in 

grades 1-3 and three distinct gifted instruction components for students in grades 4-6. The Plan 

also includes the process for creating a pool of students for consideration for the grades 4-6 

program and for the identification of students for gifted services, professional development 

support, the establishment of a parent advisory group, the strategies for communication and 

outreach, and an annual evaluation of the new Plan. 

II. Elementary Gifted Services 

A. 	Definition 

The District defines gifted students as those who perform, or who show the potential to 

perform, at remarkably high levels of accomplishment when compared with students their 

comparable age, experience, or environment. These students exhibit high performance capacity 

in intellectual ability, creativity, and/or a specific academic field. Gifted students can be 

identified in any racial, ethnic or disability group or within any socio-economic stratum, and they 

require special instruction, services, and/or activities not ordinarily provided by the general 

education program. 
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B. 	Primary Grades 1-3 Talent Development Program 

Program. The District will implement a Talent Development Program for students in 

grades 1-3. The Talent Development Program will provide opportunities for in-school 

development of student potential in students from diverse cultural, racial/ethnic, socio-economic, 

linguistic backgrounds, and students with disabilities. The Talent Development Program will 

nurture, guide, and support the development of students' exceptional potential so that they will 

be prepared for the gifted programs in grades 4-6 and beyond. The Talent Development Program 

will assist the District in raising the bar and closing the achievement gap between White/Asian 

students and Hispanic/ ELL students and African American students, which are primary goals of 

the District. In addition, based on the experience of other districts that have implemented such a 

program, it will assist the District in identifying and supporting hispanic and African American 

students, ELL students, students with disabilities, and low income students who may have the 

potential for giftedness. 

The gifted specialists, who are itinerant teachers with specialized training in gifted 

education, and classroom teachers will provide instructional opportunities designed to give 

students from historically underserved populations the same enrichment activities and 

opportunity to learn that have been the experience of students traditionally identified as gifted.' 

The gifted specialist will act as a coach and collaborative teacher helping the classroom teacher 

develop specific curricular and instructional modifications to continue the development of high-

level intellectual functions, encourage complex processing, and advance content mastery. As 

part of providing the lessons with that goal, the gifted specialists will search for indications of 

gifted behaviors as they emerge in those students with potential for extraordinary achievement 

' School districts throughout the country have historically underserved African American, Hispanic, ELL, and 
socio-economically disadvantaged students in gifted programs. 
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such as demonstration of extraordinary problem solving or aptitude in the areas including general 

intellectual ability, general academic ability and achievement, creativity, exceptional 

performance in the domains of language arts and math. The Talent Development Program will 

create an environment where gifted specialists work collaboratively with teachers in all 

elementary buildings to introduce rigorous curriculum and complex problem solving skills to 

classrooms to insure that all students are provided with a platform for developing, nurturing, and 

displaying talent and potential. The gifted specialists will work collaboratively with all teachers 

to deliver high-level instruction typically associated with the thinking and production that leads 

to identification for gifted services. As students' talents and special abilities emerge in grades 1-

3, the District will provide students access to differentiated instruction and support. 

Staffing. The District will select individuals to serve as gifted specialists who have 

completed the Illinois State Board of Education (ISBE) Gifted Education Seminar or similar 

training. Such individuals also will have completed training, or have knowledge or experience in 

linguistic, racial/ethnic, and cultural understanding of giftedness. 

Sites. The classroom teachers in grades l-3 and the gifted specialists will implement the 

Talent Development Program in the elementary schools. The District will give specific attention 

to professional practices that will recognize emergent talent and diversity in giftedness in 

subpopulations regardless of language, racial/ethnic, socio-economic, cultural or disability 

differences. 

Implementation. 	The District will implement the Talent Development Program 

beginning in the 2014-15 school year. 
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C. 	Gifted Services for Students in Grades 4-6 

As discussed below, for grades 4-6 the District will provide services to gifted 

students using three models: Grades 4-6 Core Academic Gifted Classes, Two-Way Dual 

Language 4-6 Core Gifted Academic Classes, and Grades 4-6 Cluster Groups for Math or 

Language Arts. 

1. 	Grades 4 — 6 Core Academic Gifted Classes 

Program. The District will provide Grades 4-6 Core Academic Gifted Classes to 

students who demonstrate exceptional intellectual ability and high-level performance across core 

academic subjects: language arts; math; science; and social studies. The District will ensure that 

students are integrated with non-gifted grade-level students for all other classes, homeroom, 

lunch and extracurricular activities. 

Students assigned to each Grades 4-6 Core Academic Gifted Class will include: English-

only students; ELL students; and exited ELL students 2 . The District will support gifted students' 

academic and language needs with services within the Grades 4-6 Core Academic Gifted 

Classes, The Grades 4-6 Core Academic Gifted Class teachers will provide standards-based 

instruction to scaffold and differentiate instruction for their classes and individual students. 

The District will provide support to ELL students using Sheltered English instruction to 

promote and enhance academic language development and content area learning within the high 

expectations of the curriculum, 3  The District also will assign a gifted bilingual specialist to 

support language instruction. 

2  As used in this Plan, "exited ELL students" refers to those who have successfully exited the ELL program based 
upon meeting State criteria. 
s The research indicates that ELL students need this language support. (Barken & Bernal, 1991; Moon & Brighton, 
2008). 
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Staffing. The District will select teachers for the Grades 4-6 Core Academic Gifted 

Classes who have obtained, or will obtain within two years of selection, endorsement in either or 

both Bilingual Education and English as a Second Language (ESL). The teacher selected will 

have completed the ISBE Gifted Education Seminar or similar training. 

Sites. The District will locate the Grades 4 — 6 Core Academic Gifted Classes 

geographically to be accessible to students across the District. 

Implementation. The District will phase in the Grades 4-6 Core Academic Gifted 

Classes, beginning in the 2014-15 school year for all eligible students entering fourth grade in 

2014-15. SWAS and SET SWAS classes will continue for the fifth and sixth grade (students 

who are fourth and fifth graders in 2013-14) in the 2014-15 school year. In the 2015-16 school 

year, the Grades 4-6 Core Academic Classes will begin in the fifth grade and continue in the 

fourth grade. The sixth grade SWAS and SET SWAS classes (students who are currently fourth 

graders in 2013-14) will continue for the 2015-16 school year only, The District will have fully 

implemented the Grades 4-6 Core Academic Classes for the 2016-17 school year for all three 

grades, with no continuing SWAS and SET SWAS classes. This phased implementation will 

minimize disruption for students currently participating in the District's SET SWAS Program. 

2. 	Two-Way Dual Language 4-6 Core Academic Gifted Classes 

Program. The District will provide Two-Way Dual Language 4-6 Core Academic Gifted 

Classes for students enrolled in the District's Dual Language Program who are identified as 

gifted. 4  The Two-Way Dual Language 4-6 Core Academic Gifted Classes curriculum will 

embrace the dual language pedagogy and philosophy to support optimal student educational 

4  For the 2013-14 school year, the District is providing a Two-Way Dual Language Program to students in 18 
elementary schools. Two-Way Dual Language provides students with academic instruction in both English and 
Spanish. 
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experiences. These students will have a rich and robust bilingual, bi-literate, and bicultural 

learning environment. 

Staffing. The District will select teachers for the Two-Way Dual Language 4-6 Core 

Academic Gifted Classes who have an endorsement in bilingual education. The District also will 

require teachers to have completed the ISBE Gifted Education Seminar or similar gifted training. 

Sites. The District will offer Two-Way Dual Language 4-6 Core Academic Gifted 

Classes at a school or schools where a Dual Language Program is offered. 

Implementation. The District will begin implementing the Two-Way Dual Language 4-6 

Core Academic Gifted Classes when a sufficient number of students qualify for such a class. 

3. 	Grades 4-6 Cluster Groups for Math or Language Arts 

Program. The District will use cluster grouping, which places small groups of high-

performing students in several classrooms. 5  By clustering gifted students with math or language 

arts talent, the District can use various models to support the students' differentiated learning 

needs. The District will provide gifted specialists to support classroom teachers. The classroom 

teacher will provide cluster groups with both in-class support and pull-out supports. These 

cluster groupings will lead to more services for students who exhibit specific talents in either 

language arts or mathematics. 

Staffing. The District will select gifted specialists and teachers for the Grades 4-6 Cluster 

Groups who have completed the ISBE Gifted Education Seminar or similar training. 

Sites. The District will serve students in elementary schools offering the Grades 4-6 

Cluster Groups for Math or Language Arts. 

Research has shown that cluster grouping is an effective complement to gifted programming, (Gentry, 2013). 
6 
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Implementation. The District will engage in planning for the Grades 4-6 Cluster Groups 

for Math or Language Arts in the 2014-15 school year. The District will implement the Grades 

4-6 Cluster Groups for Math or Language Arts beginning in the 2015-16 school year. 

III. Development of the Pool and Identification of Students for 
Gifted Services 

The initial pool for screening students for the grades 4-6 gifted classes will consist of all 

third grade students. The District will use a variety of sources to identify students for the gifted 

classes offered in Grades 4-6. These sources will include an ability assessment, achievement 

assessment, teacher rating scales, principal's nomination, and information about students from 

the Talent Development Program. 

Ability Assessment. The District will use the Cognitive Abilities Test Form 7 (CogAT 7) 

as a source of information to identify students for the grades 4-6 gifted programs. All students in 

the District will be assessed with the CogAT 7 in the Fall of their third grade year. 

The CogAT 7 has three subtests -- Verbal, Quantitative, and Non-Verbal — and the 

District will administer the three subtests to all third grade students. The CogAT 7 was 

developed to be compatible with two major theories of intelligence and cognitive ability. One of 

the reasons the CogAT 6 was revised was to make the assessment more accessible to ELL 

children, resulting in the CogAT 7. Further, the nonverbal battery of the CogAT 7, which is 

similar to the Naglieri Nonverbal Ability Test (NNAT), is considered more valid than the NNAT 

for assessing diverse populations of students because it is multi-dimensional (with figure 

classification, figure analogies, and paper folding). Finally, the use of multi-dimensional 

subtests - verbal, quantitative, and nonverbal — provides students with multiple pathways for 

demonstrating potential, particularly when group norms are used for comparison (e.g., ELL 
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students in the District compared to other ELL students in the District; students on free/reduced 

lunch compared to other students on free/reduced lunch, etc.). 

The District will administer the CogAT 7 because it reflects the most up-to-date research 

on how best to measure cognitive abilities and learning styles. This newest version of the 

CogAT 7 has included a variety of enhancements, including new item types and a reduced 

language load to make the instrument even more appropriate for ELL students and any other 

students who would not have had the same exposure to standard English language rich 

environments. Use of the CogAT 7, including scores from the nonverbal subtest, will provide 

greater opportunity to examine student performance across a variety of potential areas of ability. 

The standardization of the CogAT 7 is more reflective of diverse student populations such as 

those enrolled in the District, and will provide the District with local norms according to 

subgroups to allow for consideration of how students perform relative to other students with the 

same opportunity to learn. 

Achievement Assessments. The District will use the Measures of Academic Progress 

(MAP) as a source of data to identify students for the Grades 4-6 Gifted Program. The MAP is 

an assessment in English that measures student achievement in math and reading. The District 

administers MAP to all elementary students, including ELLs, beginning in the second grade. 

The District also will use the SUPERA, a Spanish-language achievement test, as a source 

of data to identify students for the Grades 4-6 Gifted Program when the ELL Educational 

Services Department determines the SUPERA is appropriate for a student. The SUPERA is the 

Spanish-language version of the Terrallova assessment series. The SUPERA allows educators to 

get a clear picture of Spanish-speaking students' achievement relative to their English-speaking 

peers. The SUPERA includes a reading and language arts subtest (reading comprehension, 
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language expression, vocabulary and reference skills) and mathematics subtest, The SUPERA's 

use of graphics reduces the need for reading and provides context, ensuring that mathematics is 

being properly assessed. 

Teacher Rating Scales, The District will use the Scales for Rating the Behavioral 

Characteristics of Superior Students (SRBCSS) as another source of information for the Grades 

4-6 Gifted Classes. The SRBCSS has several subscales, including learning, motivation, 

creativity, math, reading, science and technology, and has been developed to guide identification 

of high-potential students based on research on the characteristic of gifted students. Third grade 

classroom teachers will complete the SRBCSS teacher checklist to gain a better understanding of 

the needs and strength of potential candidates. Teacher rating scales are among the most widely 

used instruments for screening students for identification and subsequent participation in 

programs for the gifted and talented. The SRBCSS has been used widely throughout the United 

States. These scales have also been used to make decisions about identification and the range of 

services provided to these students. 

Principal Nominations. Principals may nominate/recommend students for the Grade 4-6 

Gifted Program. 

Talent Development Program Information. As part of the Talent Development Program, 

the District will develop a system of record-keeping in which regular classroom teachers and the 

gifted specialists record specific examples of when students exhibit gifted and creative behaviors 

in response to specific lessons designed to elicit those behaviors. The records will be examined 

at the end of third grade. Classroom teachers and gifted specialists will nominate for further 

consideration those in the top 10% of students who exhibit multiple indicators of giftedness. 
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Gifted Identification Committee. The District will establish a Gifted Identification 

Committee to review all of the information gathered in order to select students for the elementary 

gifted programs. The Gifted Identification Committee will include: teachers with knowledge 

and expertise in gifted education; administrative representatives (central office and building 

level) with expertise in instruction, gifted education, bilingual, and dual language education; and 

a school psychologist with expertise in bilingual and dual language education and test score 

interpretation. The District will ensure that the Gifted Identification Committee is racially and 

ethnically diverse. 

The Gifted Identification Committee will complete a Gifted Education Identification 

Profile for students who earn a score in the top 20% of students in the same racial/ethnic or 

socio-economic group on the CogAT 7, achievement assessments, or SRBCSS. (See Attachment 

A, Gifted Education Identification Profile). The Gifted Identification Committee also will 

complete profiles on those students who emerge from the Talent Development assessment noted 

above. Teachers and principals also will be asked to suggest any students who exhibit growth 

score profiles on the MAP that are unusually strong compared to their age or grade peers. 

The Gifted Identification Committee will give consideration to all of the information 

collected for gifted identification. The Gifted Identification Committee may request information 

from parents as supplementary information where the Committee determines such information is 

helpful. The Gifted Identification Committee will identify those children in need of gifted 

services based on all factors included in the profile (ability assessment, achievement assessment, 

SRBCSS, nominations/recommendations, talent development information). This exhaustive 

process will provide continued alignment with best practices in gifted education identification 

and selection. The Gifted Identification Committee will consider the needs of each child 
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individually. The District will not set a minimum or maximum number of children to be served. 

After the review of each profile, the Gifted Identification Committee will determine the 

appropriate placement for each student (gifted classroom or dual language gifted classroom; 

cluster grouping with services in language arts, or cluster grouping with services in 

mathematics). 

Gifted Appeals Committee. The Superintendent will appoint a Gifted Appeals Committee 

to review and reevaluate students whose parents request an appeal. (See Attachment B, Parental 

Gifted Education Appeal Form). The District will insure that the Gifted Appeals Committee is 

independent from the Gifted Identification Committee. Members of the Gifted Appeals 

Committee will be racially/ethnically diverse. The Gifted Appeals Committee may request 

additional data from District staff, The Gifted Appeals Committee will only consider 

assessments conducted by the District. The Gifted Appeals Committee will take an in-depth 

look at the student, including an objective examination of data, and a final recommendation will 

be made. The decision of the Gifted Appeals Committee will be final. 

IV. Professional Development 

All elementary administrators and teachers will receive professional development 

regarding the new Elementary Gifted and Talented Program. In addition, the District will offer 

professional development and training on the following: multiple ways in which gifted 

characteristics may be displayed; identification processes; gifted pedagogy; bilingual and dual 

language pedagogy; and the identification of underserved students. 

The District also will provide professional development regarding specific needs of 

African American and ELL gifted students, differentiated instruction of gifted students, and 

culturally and linguistically responsive curriculum and instruction. 
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V. Parent Advisory Group 

The District will establish a Parent Advisory Group with racially and ethnically diverse 

membership. The Parent Advisory Group will provide feedback and input to the District on the 

implementation of this Plan. 

VI. Communication and Outreach 

As part of this Plan, the District will develop and implement communication and outreach 

strategies to inform parents, teachers and administrators about the changes to the District's 

elementary gifted program. These strategies will include: written communications, i.e,, 

newsletters, newspaper articles, home-school messages; parent and community meetings; web-

based announcements and cultural awareness training sessions. 

VII. Evaluation 

The District will evaluate the implementation of this Plan annually, This evaluation will 

include a review of the following, disaggregated on the basis of race/ethnicity, socio-economic 

status, ELL, and disability: demographic data regarding students who were provided services in 

the Talent Development Program; data regarding eligible students whose parents elected and did 

not elect for them to participate in the 4-6 gifted classes; and achievement results for students in 

the 1-3 and 4-6 programs. In addition, the District will administer surveys to parents and 

teachers regarding the 1-3 and 4-6 programs, and the District will include the survey results as 

part of the evaluation. The Office of Gifted Education will analyze the data and results of the 

survey and will compile a report that includes the analysis. In addition, the report will include 

any issues identified by the analysis as well as recommendations for improving the program. 

The Office of Gifted Education shall submit this report to the Superintendent for his review. 
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EXHIBIT B 



DRAFT/SUBJECT TO F.R.E. 408 

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 

TO: All Current School District U-46 Hispanic and African-American Students and 
Their Parents or Guardians 

Purpose of this Notice. This Notice describes a Proposed Settlement Agreement to resolve a 
class action lawsuit between Illinois School District U-46 and current U-46 Hispanic and 
African-American students. The lawsuit does not involve payment of money to individuals. It 
deals only with how the School District is operated. This Notice tells you what the parties have 
agreed to, how to get more information, and how to object to the Proposed Settlement 
Agreement if you think it is unfair. 

Background. A class action lawsuit is pending in the United States District Court for the 
Northern District of Illinois: Dinah McFadden, minor, by her parent and next friend, Tracy 
McFadden, et al. v. Board of Education for Illinois School District U-46, Case No. 05 C 0760. 
The case began in 2005. Plaintiffs alleged that the School District's 2004 student assignment 
plan and educational programs discriminated against Hispanic and African-American students in 
violation of Federal and Illinois laws and that the English Language Learner Program was in 
violation of Federal law. The School District denied, and continues to deny, all of the allegations 
in the lawsuit. The case was certified and a trial was held. After the trial, the District Court 
ruled that (a) U-46's 2004 student assignment plan did not unlawfully discriminate against 
Hispanic or African-American students; (b) the School District's English Language Learner 
program did not violate federal law; and (c) the elementary gifted program was, in part, 
unlawfully discriminatory. Following this ruling and numerous discussions and negotiations, the 
parties desire to settle the class action lawsuit. 

Proposed Settlement Agreement. The parties have entered into a Proposed Settlement 
Agreement to resolve all issues in this case, and the District Court has preliminarily approved 
this agreement. 

Counsel for the Plaintiffs believe that the case should be settled because the terms and conditions 
of the settlement are fair, reasonable, adequate, and provide substantial benefits to the Plaintiffs. 

The U-46 Board of Education believes that further litigation would require a significant 
expenditure of public funds and a substantial commitment of Board and staff time, which can be 
more appropriately used to achieve the educational goals of the School District. The parties 
further believe that settlement is in the public interest. 

The key terms of the Proposed Settlement Agreement are: 

• The School District will implement a revised and, expanded elementary gifted program, 
which establishes for all students a talent development program for grades 1-3, a gifted 
dual language program in grades 4-6, and cluster groupings for students in grades 4-6 
who are identified as gifted in either language arts or math. 

• The gifted program combines the current grades 4-6 core gifted programs—SWAS 
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(School Within a School) and SET/SWAS (Spanish English Transition School Within a 
School)—with appropriate language supports for ELL and former ELL students. 

• When evaluating students for the gifted program, the District will use the most up-to-date 
assessments recommended by gifted education experts for identifying giftedness in 
diverse student populations. 

• The School District will submit two reports to the Court in August 2015 and August 2016 
regarding the implementation of the elementary gifted program. 

More Information Is Available. The foregoing description of the terms of the Proposed 
Settlement Agreement is a summary only. To fully understand the Proposed Settlement 
Agreement and the definition of the Plaintiff classes, you should read the entire agreement. 
Copies of the Proposed Settlement Agreement, including a detailed plan for the elementary 
gifted program, can be found on the School District's website (www.u-46.org ). For additional 
information or questions, contact the Plaintiffs' attorney Alonzo Rivas at Mexican American 
Legal Defense and Educational Fund (MALDEF), 11 East Adams Street, Suite 700, Chicago, IL 
60603, Telephone: (312)427-0701. All questions should be directed to the Plaintiffs' attorney. 
Do not direct questions to the Court. 

Fairness Hearing and Objections. The Proposed Settlement Agreement will not become 
effective until the District Court finally approves it. The Court has scheduled a Fairness Hearing 
to hear objections of class members about the Proposed Settlement Agreement at the Everett 
McKinley Dirksen United States Courthouse, Courtroom 1703, 219 South Dearborn Street, 
Chicago, Illinois 60604 at 10:00 a.m. on Monday, March 31, 2014. The Court may, in its 
discretion, reschedule the Fairness Hearing. 

If you are a Plaintiff class member and agree with the terms of the Proposed Settlement 
Agreement, you do not need to do anything. If you disagree with the terms of the Proposed 
Settlement Agreement, you have a right to object to it. Any and all objections to the Proposed 
Settlement Agreement must be in writing, filed with the District Court at the following address 
and mailed to counsel for the Plaintiffs and counsel for the District at the following addresses, 
postmarked no later than March 25, 2014: 

Clerk of Court 
Everett McKinley Dirksen 
United States Courthouse 
219 South Dearborn Street 
Chicago, IL 60604 
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Alonzo Rivas 
Mexican American Legal 
Educational Fund (MALDEF) 
11 East Adams St., Suite 700 
Chicago, IL 60603 
Telephone: (312)427-0701 
Counsel for Plaintiff Class 

Patricia J. Whitten 
Defense and Franczek Radelet P.C. 

300 South Wacker Dr., Suite 3400 
Chicago, Illinois 60606-6785 
Telephone: (312) 986-0300 
Counsel for School District U-46 

Written objections must include the individual objector's name, address, telephone number, and 
the case name (McFadden v. Board of Education for Illinois School District U-46), and case 
number (05 C 0760). 

Only those persons who have submitted a written objection postmarked by March 25, 2014 will 
be heard by the Court; however, appearance in Court at the Fairness Hearing is not required. 
The Court may, in its discretion, determine the scope of the Fairness Hearing. 

3 

1066290.1 


