
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIVISION OF ILLINOIS

EASTERN DIVISION

DAVERI DEVELOPMENT GROUP LLC, et al. )
 )

Plaintiffs, )          No.  12 C 07419
)

v. )          Honorable Judge 
) John Z. Lee
)

VILLAGE OF WHEELING, ILLINOIS, )
)

Defendant. )

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF
THEIR MOTION FOR PRELIMINARY INJUNCTION

Daveri Development Group LLC (“Daveri”), the North/Northwest Suburban Task Force for

Individuals with Mental Illness (“Task Force”), Lynn Cripe and Davis Ellerman (collectively

“plaintiffs”) have moved for a preliminary injunction to order the Village of Wheeling (“Wheeling”)

to approve the site plan for the “PhilHaven” housing development so that its approval can be

included in Daveri’s application for tax credits from the Illinois Housing Development Authority

(“IHDA”).  Preliminary project assessment is due at IHDA by December 7, 2012 and the completed

application is due by March 15, 2013.

PhilHaven is a housing development that Daveri seeks to build at 2418-22 Hintz Road,

Wheeling, Illinois (“the Hintz Road site”) and which will provide housing for the disabled,. 

Wheeling’s Planning Department (“Department”) suggested the site for PhilHaven and, after many

public hearings, its Planning Commission (“Commission”) twice recommended site plan approval

of the project, but Wheeling’s Board of Trustees (“Board”) rejected the plan both times.  The Board

gave no reason for its rejection, but comments at the Board hearing confirm that the Board  reacted
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to public opposition from those who feared the disabled.

STATEMENT OF FACTS

Daveri is a Chicago-based affordable housing company that seeks to develop the Hintz Road

site to build PhilHaven, an apartment complex that will provide permanent housing to disabled

adults and their family members, who have the capacity to live independently in community housing

instead of more restrictive institutions.  Declaration of Jessica Berzac (“Berzac Dec., Ex. A”) at ¶

3.   PhilHaven’s residents would be screened to insure that they can live independently.  Id.  The1

Kenneth Young Center (“KYC”) and Alexian Brothers Health System (“Alexian”) are not-for-profit

providers of mental health services, who are working with Daveri to provide supportive services to

PhilHaven residents at facilities near, but not on, the PhilHaven site. Id. ¶ 5.  That PhilHaven

residents would receive off-site treatment is no different than any other Wheeling resident who has

a chronic illness for which on-going care is required.   Id.  

The Task Force is an all-volunteer, not-for-profit organization advocating for supportive

housing for persons with mental illnesses in the north and northwest Chicago suburban area.  Brady

Dec., Ex. B  ¶ 2.   The need for such housing is acute.   Id. ¶ 3.  There is a substantial waiting list for

persons with disabilities who seek permanent housing in Illinois.   Id.  Governor Quinn’s Nursing

Home Safety Task Force recently concluded that there is a need for 10,000 additional units of

permanent, supportive housing for individuals with mental illnesses in Illinois.  Id.  In Williams v.

Quinn, 748 F.Supp.2d 892 (N.D. IL 2010), Illinois entered into a consent decree requiring evaluation

and potential release of thousands of persons with mental illness from institutions and into

Declarations and other exhibits are cited herein as e.g., “Berzac Dec.,Ex. A”, and have1

been filed separately in a volume entitled Plaintiffs’ Exhibits In Support of Motion for Preliminary
Injunction.
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community-based housing.   Id.  In a recent study commissioned by Daveri, the Goodman Williams

Group concluded that within a five mile radius of a possible housing site in Arlington Heights, a

suburb adjoining Wheeling, there is a need for 973 permanent supportive housing units for the

mentally ill, but only about 100 units presently available.  Berzac Dec., Ex. A  ¶ 6.

Mental illness is defined as any medical conditions that disrupt a persons thinking, feeling,

mood, ability to relate to others, and daily functioning.  Bruski Dec., Ex. B. ¶ 3).  One out of four

American families has a relative with, and one in five senior citizens is affected by mental illness. 

Id.  However, 70-90% of individuals have a significant reduction of symptoms and improved quality

of life with a combination of pharmacological and psycho-social treatment and support.  Id. 

Cripe, a twenty-seven year old woman, and Ellerman, a forty-seven year old man, reside at

the Alexian Brothers Transitional Living Program (“TLP”) in Arlington Heights, Illinois, a program

that provides temporary housing of up to two years to assist residents while its teaches independent

living skills so that residents can transition to living in the wider community.  Cripe Dec., Ex. D ¶

2; Ellerman Dec., at Ex. E  ¶ 2.  Cripe was diagnosed with major depression and bi-polar disorder

and also suffers from migraines and fibromialga.  Cripe Dec., Ex. D ¶ 2.  Ellerman was diagnosed

with major depression and bi-polar disorder and also suffers from chronic pain and memory

problems.  Ellerman Dec., Ex. E ¶ 2.  Through treatment, each has successfully  controlled these

conditions, and hopes to be able to resume independent living in the community if they can find

permanent housing.  Cripe Dec., Ex. D ¶ 3; Ellerman Dec., Ex. E ¶ 3.   Neither has any criminal or

drug/ alcohol abuse history.  Id. ¶¶ 3 and 3, respectively.  Both Cripe and Ellerman would like to live

at PhilHaven if it is built.  Id.

PhilHaven will contain 50 housing units (31 one-bedrooms, 13 two-bedroom,  and 6 three-
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bedroom units), and will provide disabled individuals “supportive housing,” which includes not only

affordable living places, but also access to off-site social services designed to enable disabled people

to live successfully in the community.  Berzac Dec., Ex. A  ¶ 4.  The site is 3.18 acres, zoned R-4

Multi-Family Residential, the proper zoning designation for the proposed development.  Id.  As in

many multi-family residential buildings, there will be a property manager on site during work hours. 

Id.  Continuous supervision and/or medical care is not necessary because only disabled persons who

can live independently will be eligible to live at PhilHaven.  Id.  In particular, persons with a felony

or violent history will be ineligible to live at PhilHaven.  Id.  Furthermore, PhilHaven will not be tax

exempt and thus would contribute to Wheeling’s property tax rolls in contrast to the continuation

of a vacant property at the Hintz Road site.  Id.

In 2011, Daveri and the Task Force began working with the Department to develop the

project.  Id.  ¶ 7.  The Department suggested the Hintz Road site, and required Daveri to apply for

an amendment of the text to the Wheeling Zoning Code (“Code”) to establish a definition for

“Residential Support Services.”  Id.  The amendment stated that a building in an R-4 district could

include limited office space for provision of support services.  Id.   Although Daveri did not believe

the amendment was necessary, to avoid delay, it filed an application for the amendment as directed

by the Department.  Id.  Daveri also sought a zoning variance to permit reduction of the parking

requirements under the Code since many of the residents would not have vehicles.  Id. 

During public hearings before the Commission, there was significant public opposition to

approval of the PhilHaven  project.  Id. ¶ 8.  The opponents expressed safety concerns because

mentally disabled persons would live near schools, despite that PhilHaven residents will include

families with children who would, therefore, need schools.  Id.  Several state legislators, businesses,
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service providers, potential residents and other individuals supported the project.  Id. 

Although both the Department and the Commission recommended approval of the first

application for site approval, on May 21, 2012, the Board rejected it.  Berzac Dec., Ex. A ¶¶ 9, 10,

and Exs. 1-3 thereto.  Trustee Argiris stated that the project “is not right for this part of town,” and

he commented that the proposed text amendment of the Code would set a bad precedent.  Id. ¶ 10

and Ex. 4 thereto.  Trustee Brady stated that he was not in favor of the parking variation sought.  Id. 

No other trustee commented on the proposal.  Id.  

Daveri submitted a second request for site plan approval that removed all requests for zoning

changes.  Id.  ¶ 11.  Under this plan, PhilHaven would have no on-site offices for supportive services. 

Id.   Instead, supportive services would be provided off-site at KYC and Alexian facilities which are

located near, but not at, the Hintz Road site.  Id.  Also, in its second application for site plan

approval, Daveri did not seek a variance of the Code’s parking requirements.  Id.  The Department

approved the second plan and, on June 14, 2012, the Commission recommended approval by a

unanimous vote.  Id. and Ex. 5 thereto.  Nonetheless, on July 16, 2012, the Board again rejected the

application.  Id.  As in the case of the first application, six Board members voted against the site plan

and one voted in favor.  Id.  The Board did not offer any reason for its rejection, although individual

trustees made varying statements.   Id. and Ex. 6 thereto.

The site plan application process is a general aesthetics review for projects which have

already met all zoning requirements.  Schultz Dec., Ex. F  ¶ 3.  With the exception of the PhilHaven

project, the Board almost always approves projects that are recommended by the Commission,.  Id. 

 Indeed, in 2006, the Board approved a site plan request, as well as a zoning change application  to

develop the “Hintz Pointe project,” which would have been 48 condominiums and townhomes on
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the Hintz Road site for market-rate, non-disabled purchasers.  Berzac Dec., Ex. A  ¶ 12 and Exs. 7

& 8 thereto.  The Hintz Pointe project would have increased the density of the area more than the

PhilHaven project.  Id.  Although the Board approved the Hintz Pointe project, it was never begun. 

Id.  The Hintz Road site has lain vacant, except for use as a construction equipment and large vehicle

storage area.  Id.  It is surrounded by multi-family residential developments and an industrial zoned

area containing an auto service facility.  Id.  Wheeling has no other permanent, independent,

supportive housing for disabled persons, let alone anything with the scope and sophistication of the

PhilHaven project.  Id.  There is a chronic shortage of housing for disabled people in Wheeling and

the northwest suburbs of Chicago.  Id.

Daveri has been working on the PhilHaven project for over a year and invested $75, 000 in

developing and pursuing this project, thus far.  Id. ¶ 13.  It has entered a real estate contact to

purchase the Hintz Road site for $1.45 million, with a closing required by March 6, 2013.  Id. 

Daveri has applied to the Illinois Housing Department Authority (“IHDA”) for an award of tax

credits to help fund the PhilHaven project.  Id.  Despite that Daveri’s proposal was one of the highest

scoring proposals, in October  2012, IHDA denied Daveri tax credits because Wheeling has refused

to confirm zoning approval.  Id.  Wheeling’s rejection of the site approval for the development has

placed the PhilHaven project in financial jeopardy since the IHDA credits are necessary for funding

the project.  Id.

6
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ARGUMENT

I. The Preliminary Injunction Standard

A party requesting a preliminary injunction must show that it has some likelihood of

succeeding on the merits but that it has no adequate remedy at law and will suffer irreparable harm

if it is not given preliminary relief.  See, e.g., Ezell v. City of Chicago, 651 F.3d 684, 694 (7  Cir.th

2011).  Courts weigh those factors against one another to determine whether the balance of harms

favors the moving or the non-moving party.  Id.

II. Plaintiffs Are Likely To Succeed On The Merits

A. Federal Law Protects Plaintiffs Against A Municipality’s Discrimination  

Plaintiffs base their federal claims on the Fair Housing Act (“FHA”), 42 U.S.C. § 3601-3631,

the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12131, et seq., and section 504 of the

Rehabilitation Act of 1974 (“Section 504"), 29 U.S.C. § 794(a).

In 1988, Congress amended the FHA to protect people with disabilities against housing

discrimination.  See Fair Housing Act Amendments Act of 1988 (“FHAA”), Pub. L. No. 100-430,

102 Stat. 1620, 1622, 1623 & 1636 (1988), codified at 42 U.S.C. § 3601 et seq.  This expansion was

“a clear pronouncement of a national commitment to end the unnecessary exclusion of persons with

handicaps from the American mainstream.”  Hovsons, Inc. v. Twp. of Brick, 89 F.3d 1096, 1105 (3d

Cir. 1996).  The FHAA provides that “it shall be unlawful: 

(f)(1) to discriminate in the sale . . . make unavailable or deny, a dwelling to any
buyer or renter. . . because of a handicap of . . . a person . . . intending to reside in
that dwelling after it is . . .made available,”; or

“(2) [t]o discriminate against any person . . . in the provision of services or
facilities in connection with [a] dwelling, because of a handicap of . . . a person
intending to reside in that dwelling after it is . . . made available.”

7
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42 U.S.C. § 3604(f)(1) and (2).  The amendment is broadly construed,  Hovsons, 89 F.3d at 1105,

and applies“to state and local land-use ... laws, regulations, practices or decisions which discriminate

against individuals with handicaps.”  H.R. Rep. No. 100-711, at 25, 1988 U.S.Code Cong.& Admin.

News at 2185; see H.R. Rep. No. 711, 100  Cong. 2d Sess. at 18, reprinted in 1988 U.S. Code Congth

& Admin. News at 2173, 2185 (the statute“prohibit[s] the application of special requirements

through land-use regulations . . . that have the effect of limiting the ability of such individuals to live

in the residence of their choice in the community”)  (emphasis added).

Similarly, Congress enacted the ADA after finding that “[h]istorically, society has tended to

isolate and segregate individuals with disabilities, and . . . such forms of discrimination . . . continue

to be a serious and pervasive problem.”  42 U.S.C. § 12101(a)(2).  Title II of the ADA provides that

“no qualified individual with a disability shall, by reason of such disability, be excluded from

participation in or denied the benefits of the services, programs, or activities of a public entity, or

be subjected to discrimination by such entity.”  Id., at § 12132; see 42 U.S.C. § 12101(a)(7) (“the

Nation’s proper goals regarding individuals with disabilities are to assure equality of opportunity,

full participation, independent living, and economic self-sufficiency for such individuals”).  

Section 504 provides, in relevant part, that “[n]o otherwise qualified individual with a

disability . . .  shall, solely by reason of her or his disability, be excluded from the participation in,

be denied  the benefits of, or be subjected to discrimination under any program or activity receiving

Federal financial assistance.”2

  Wheeling will receive nearly $60,000 in federal funding to improve response time2

for fires and other emergencies. See Ex. H.  Any federal moneys received by Wheeling satisfies this
requirement. See The Civil Rights Restoration Act of 1987, Pub. L. 100-259, 102 Stat. 28 (1988)
(extending the reach of Section 504 to “all the operations of “a program receiving federal funds);

(continued...)
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Each of these statutes applies to municipal zoning decisions.  See e.g., Wisconsin Community

Services, Inc. v. City of Milwaukee, 465 F.3d 737, 750 (7  Cir. 2006) (en banc); Tsombanidis v. Westth

Haven Fire Dept., 352 F.3d 565, 573 (2  Cir. 2003); Bay Area Addiction Res. & Treatment, Inc. v.nd

City of Antioch, 179 F.3d 725, 730-32 (9  Cir. 1999); Regional Economic Comm. Action Program,th

Inc. v. City of Middletown, 294 F.3d 35, 45 (2  Cir. 2000).nd

The FHA defines “handicapped” as including any person who has:

 (1) a physical or mental impairment which substantially limits one or more of such
person’s major life activities, (2) a record of having such an impairment, or (3) being
regarded as having such an impairment, but such term does not include current,
illegal use of or addiction to a controlled substance.

42 U.S.C. § 3602(h).  Similarly, the ADA and section 504 define the term “disability” as including

any individual with a “a physical or mental impairment that substantially limits one or more major

life activities of such individual.”  42 U.S.C § 12102(2) and 29 U.S.C. § 705, respectively.  3

Accordingly, Cripe and Ellerman meet the handicapped/disabled definition, as do all the prospective

tenants who might reside at PhilHaven.  Furthermore, the statute forbids a governmental entity from 

(...continued)2

Leake v. Long Island Jewish Medical Center, 869 F.2d 130, 131 (2d Cir.1989) (“any program in an
institution that receives federal financial aid, no matter how specific the purpose or program for
which that aid is given, must follow the guidelines of the Rehabilitation Act”); Doe v. City of
Chicago, 883 F.Supp. 1126, 1136 n.3 (N. D. IL1994).  The Restoration Act supersedes Supreme
Court precedent holding that only  specific programs that receive federal funds must comply with
section 504.  See Grove City College v. Bell, 465 U.S. 555 (1984); Conrail v. Darrone, 465 U.S. 624
(1984).

Under all these provisions, mental illness is a “handicap” or a “disability.”  28 C.F.R.3

§ 41.31(b)(1)(ii); 45 C.F.R. § 84.3(j)(2)(i); 24 C.F.R. § 100.201(a)(2); see, Valley Housing LP v. City
of Derby, 802 F.Supp.2d 359, 385 (D. CN 2011).  Major life activities include “functions such as
caring for one’s self, performing manual tasks, walking, seeing, hearing, speaking, breathing,
learning, and working.”  28 C.F.R. § 41.31(b)(2); 45 C.F.R. § 84.3(j)(2)(ii); 24 C.F.R. § 100.201(b). 

9
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“mak[ing] unavailable or deny[ing], a dwelling to any buyer . . . because of a handicap of . . . a

person . . . intending to reside in that dwelling after it is . . .made available,” and from

“discriminat[ing] against any person . . . in the provision of services or facilities in connection with

[a] dwelling, because of a handicap of . . . a person intending to reside in that dwelling after it is .

. . made available.”  42 U.S.C. § 3604(f)(1) and (2); see also 42 U.S.C. § 3604(f)(2)(C)); 24 C.F.R.

§ 100.202(a)(3) (prohibiting housing discrimination against a handicapped individual or any

“person” associated with a handicapped individual).

The FHA defines a “person” as “one or more individuals, corporations, partnerships,

associations.”  42 U.S.C. § 3602(d).  This language assures that discrimination against developers

and others who provide housing to handicapped or disabled individuals is prohibited.  See Groome

Resources, Ltd., L.L.C. v. Parish of Jefferson, 52 F.Supp.2d 721, 723 (E.D.LA 1999); Assisted

Living Assoc. of Moorestown, LLC v. Moorestown Twp., 996 F.Supp. 409, 425 (D.N.J. 1998); see

also MX Group, Inc. v. City of Covington, 293 F.3d 326, 332-33 & 335 (6  Cir. 2002) (associationth

or organization has standing to sue under FHA, ADA and section 504).  The same principles that

govern interpretation of the ADA, see Oconomowoc Residential Programs v. City of Milwaukee, 300

F.3d 775, 782-83 (7  Cir. 2002); Tsombanidis, 352 F.3d at 573 n. 4, and to section 504.  Innovativeth

Health Systems, Inc. v. City of White Plains, 117 F.3d 37, 47 (2  Cir. 1997), overturned on othernd

grounds,  Zervos v. Verizon New York, Inc., 252 F.3d 163, 171 (2  Cir. 2001).  Accordingly, Daveri,nd

and the Task Force may invoke these provisions to challenge Wheeling’s refusal to approve the

PhilHaven project.  See Caron Foundation of FL, Inc. v. City of Delray Beach, 2012 WL 2249263,

*4 (S.D.FL 2012); A Helping Hand, LLC v. Baltimore County, 515 F.3d 356, 364 (4  Cir. 2008);th

Recap, 294 F.3d at 46 fn. 2.

10
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B. Wheeling Violated The Statutes That Protect Against Discrimination
Based On A Handicap Or A Disability

A municipality violates the anti-discrimination statutes when: a) it acts on the basis of a

disability; b) its actions adversely effect disabled persons; or c) it fails to reasonably accommodate

the disabled.  See Dadian v. Village of Wilmette, 269 F.3d 831, 838-41 (7  Cir. 2001); Met. Housingth

Dev. Corp. v. Village of Arlington Heights, 558 F.2d 1283, 1290 (7  Cir. 1977), cert. denied, 434th

U.S. 1025 (1978).   Though the Board never expressed its reason(s) for denying approval for

PhilHaven, a “discriminatory purpose was a motivating factor” for that decision.  See Village of

Arlington Heights v. Met. Housing  Dev. Corp., 429 U.S. 252, 270 (1977).  The Board had approved

a plan for an even denser development on the Hintz Road site in 2006. The obvious difference

between the two proposals is that PhilHaven would provide housing for disabled persons.  Also,

though the Board rarely disapproves a plan that the Commission recommends, it disapproved the

PhilHaven project even after the Commission and the Department had not only twice recommended

it, but had undertaken extensive review, including multiple public hearings, before doing so.

Various Board members objected that the Hintz Road site was “the wrong location.”  Under

the applicable statutes, however, a municipality cannot defend on the ground that disabled persons

should live elsewhere.  To the contrary, “Congress intended the FHAA to protect the right of

handicapped persons to live in the residence of their choice in the community.”  City of Edmonds

v. Washington State Bldg. Code Council, 18 F.3d 802, 806 (9  Cir. 1994), aff’d sub nom. City ofth

Edmaond v. Oxford House, Inc., 514 U.S. 725 (1995); see also Hovsons, 89 F.3d at 1103 (township’s

willingness to allow nursing homes in other areas did not constitute reasonable accommodation);

Horizon House Dev. Servs., Inc. v. Twp. of Upper Southhampton, 804 F.Supp. 683, 699-700 (E.D.PA

1992), aff’d, 995 F.2d 217 (3  Cir. 1993) (municipalities must change, waive, or make exceptionsrd

11
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in their zoning rules to afford people with disabilities the same opportunity to housing as those

without disabilities); 28 C.F.R. Part 333.35, App. A, § 35.130 (“Integration is fundamental to the

purposes of the [ADA]”); Executive Order No. 13217, 66 F.R. 33155 (June 18, 2001) (President

George W. Bush committed country to community-based alternatives for  disabled individuals,

recognized that such housing advances the best interests of all Americans, and directed the federal

government to assist states and localities to swiftly implement the decision in Olmsted v. L.C., 527

U.S. 581 (1999), which held that Title II of the ADA required that qualified individuals with mental

disabilities be housed in community settings rather then institutions).

Another Board member contended that its review “is not just about a site plan and appearance

approval,” despite that the Code provides only for such review if a proposal meets all zoning

requirements, which PhilHaven’s second application did and, in any event, site plan and appearance

approval were the only issues presented to the Board.   Such a departure from the normal procedural4

sequence affords further evidence that an improper purpose played a role in the Board’s decision. 

See Village of Arlington Heights, 429 U.S. at 267.  Board members also said that special use

approval was required because PhilHaven would provide supportive services on-site at a multi-

family residential building.  In fact, however, the Code does not remotely suggest that providing such

services would constitute a “special use,” and in any event, even after Daveri altered its plan to

provides such services off-site, the Board rejected the plan despite that it is virtually certain that

The Code provides that site plan approval is to “promot[e] compatible development4

and ensur[e] adequate public facilities.”  Title 19, Code, § 19.12.010.  Ex. G.  The PhilHaven project
met those criteria, as evidenced by the Commission’s approvals.  Furthermore, the Board’s minutes
confirm that the only issue presented was “granting site plan and appearance approval for the
construction of a new multi-family residential building at 2418-2422 Hintz Road,” Ex. A at Ex. 6
thereto, “New Business” at B, and the failed ordinance was solely for “granting of site plan and
building appearance approval.”  Ex. A at Ex. 5 thereto.
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some residents of any multi-family residence would use medical services located off site.

Much of the opposition to PhilHaven in the public meetings reflected a “not-in-my-backyard”

attitude about the disabled.  But “a decision made in the context of strong discriminatory opposition

becomes tainted with discriminatory intent even if the decisionmakers personally have no strong

views on the matter.”  Innovative Health Systems, 117 F.3d at 49; see also Dailey v. City of Lawton,

425 F.2d 1037, 1039 (10  Cir. 1970) (“it is enough for the complaining parties to show that the localth

officials are effectuating the discriminatory designs of private individuals”).  Three of the Board

members who voted against the project are up for election in April 2013.  Schultz Dec., Ex. F ¶ 4. 

In addition, Wheeling’s refusal to approve the plan will further discrimination against disabled

persons given the serious shortage of housing for the disabled in the northwest suburban area.  That

the effect of the Board’s decision was to discriminate against the disabled evidences its

discriminatory purpose, see Village of Arlington Heights, 429 U.S. at 564, and constitutes an

independent basis for relief.  See Met. Housing Dev. Corp., 558 F.2d at 1290. 

Finally, Wheeling would be liable if it failed to reasonably accommodate the disabled “when

such accommodations may be necessary to afford equal opportunity to use and enjoy a dwelling.” 

42 U.S.C. § 3604(f)(3)(B); 42 U.S.C. § 12132(2); see Wisconsin Community Services, 465 F.3d at

748.   Even if the Board could show that other housing was available to the disabled, that would  not5

“render unnecessary” an accommodation to allow disabled persons to live at PhilHaven.  See ReMed

Recovery Care Centers v. Twp. of Willistown, 36 F.Supp.2d 676, 685-87 (E.D.PA 1999).  In any

Since PhilHaven met the Codes’s R-4 zoning requirements, the Board did not need5

to accommodate the project.  As set forth in the text, however, the duty to do so would be implicated
if the Board tried to justify its conduct by citing some provision in the Code that applies even in
cases involving housing for those who are not disabled.  

13
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event, however, Board member Argiris conceded that “there is no debate about the necessity of this

type of project,” even though he voted to reject the application for site plan approval for PhilHaven.

The reasonable accommodation provisions prohibit “enforcement of ‘zoning ordinances and local

housing policies in a manner that denies people with disabilities access to housing on par with that

of those who are not disabled.’”  Hovsons, 89 F.3d at 1104.  Far from reasonably accommodating

this project, Wheeling went out of its way to deny it approval even though its own Code provides

no basis for doing so.  While  municipalities retain authority to determine the uses to which property

may be devoted, Illinois courts intervene when the municipality’s action is “arbitrary, capricious or

unrelated to the public health, safety and morals.”  See People ex rel. Klaeren v. Village of Lisle, 202

Ill.2d 164, 781 N.E.2d 223, 233 (2002) (interior quotation eliminated).

II. Plaintiffs Have No Adequate Remedy At Law

In housing discrimination cases, irreparable harm is presumed upon a showing of likely

success on the merits.  Gresham v. Windrush Partners, Ltd., 730 F.2d 1417, 1423 (11  Cir. 1984)th

(“search for housing cannot remain in limbo while a court resolves the matter”); see North Shore-

Chicago Rehabilitation Inc. v. Village of Skokie, 827 F.Supp. 497, 509 (N.D.IL 1993).  Furthermore,

the FHA specifically provides for issuance of “any permanent or temporary injunction.”  42 U.S.C.

§ 3613(c).  Accordingly, plaintiffs need not show irreparable injury.  See North Shore, 827 F.Supp.

at 509, citing IL Bell Tele. Co. v. ICC, 740 F.2d 566, 571 (7  Cir. 1984).  In any event, there is ath

serious lack of housing for the disabled in the northwest suburbs and a lengthy waiting list for such

housing.  The denial of the PhilHaven project perpetuates this need for the disabled population. 

More specifically, since Cripe and Ellerman are living now in temporary transitional housing, they

are among those disabled persons in serious need of more permanent housing.  PhilHaven would be
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an ideal solution to their dilemma.  In addition, Daveri is at risk to lose tax credit funding if

Wheeling is not ordered to grant site approval so PhilHaven can be built.

In contrast, Wheeling will not suffer any undue financial or administrative harm by the

issuance of site approval and permits for PhilHaven.  The community fears expressed at the public

hearings are “exactly the kind of irrational and ‘unfounded speculation about threats and safety’ that

the 1988 amendments to the Fair Housing Act ‘specifically rejected as grounds to justify exclusion.’”

North Shore. 827 F.Supp. at 510.  “[T]he public interest can best be served if discriminatory actions

based on irrational fears, piecemeal information and ‘pernicious mythologies’ are restrained.”  Id.,

quoting Baxter v. City of Belleville, 720 F.Supp. 720, 734 (S.D.IL 1989).  Indeed, Wheeling will

benefit financially since this project would not be tax exempt and thus would contribute to the tax

rolls in contrast to the continuation of a vacant property at the Hintz Road site.

CONCLUSION

Based on the foregoing reasons, plaintiffs request that the court enter a preliminary injunction

ordering Wheeling to approve the site plan for the PhilHaven housing development as promptly as

reasonably possible given that a preliminary project assessment is due at IHDA by December 7, 2012

and the completed application is due by March 15, 2013.

By: ___/s/ Phillip H. Snelling___________
        One of the Attorneys for Plaintiffs

Jeffrey B. Gilbert
Phillip H. Snelling
Johnson Jones Snelling Gilbert & Davis, P.C.
36 South Wabash, suite 1310
Chicago, IL 60603
(312) 578-8100
psnelling@jjsgd.com
jgilbert@jjsgd.com
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CERTIFICATE OF SERVICE

Jeffrey B. Gilbert, an attorney, hereby certifies that, on November 1, 2012, he served a copy

of Plaintiffs’ Memorandum In Support of Their Motion For Preliminary Injunction on the persons

named below by use of the court’s e-filing system:

Mr. James V. Ferolo

Mr. Gregory Smith

Klein Thorpe & Jenkins, Ltd.

20 N. Wacker, Suite 1660

Chicago 60606

__/s/ Jeffrey B. Gilbert_____

Jeffrey B. Gilbert
JOHNSON, JONES, SNELLING,

GILBERT & DAVIS P.C.
36 S. Wabash Ave., Suite 1310
Chicago, IL  60603
(312) 578-8100
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